IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

THOMASE. SCHERER,

Plaintiff,
CIVIL ACTION
V.
No. 02-2043-KHV
KENT HILL, et al.,

Defendants.

S N N N N N N N N N

MEMORANDUM AND ORDER

Thomeas E. Scherer filed suit againg Kent Hill, William Emmot and Wayne Hill, employees of the

Department of Veteran Affairs. This matter comes before the Court on plantiff’'s Rule 60 Motion To

Reingate The Case (Doc. #47) filed February 4, 2003. For reasons stated below, plaintiff’s motion is

overruled.

Standards For Rule 60(b) M otions

The Court has discretion to grant or deny amotionto vacate judgment under Rule 60(b), Fed. R.

Civ. P. See Fed. Deposit Ins. Corp. v.. United Pac. Ins. Co., 152 F.3d 1266, 1272 (10th Cir. 1998).

Rdief under Rule 60(b) is extraordinary and may only be granted inexceptional circumstances. See'Y app

v. Exced Corp., 186 F.3d 1222, 1231 (10th Cir. 1999); Bud Brooks Trucking, Inc. v. Bill Hodges

Trucking Co., Inc., 909 F.2d 1437, 1440 (10th Cir. 1990). Like amotionto reconsider, amotionunder

Rule 60(b) isnot asecond opportunity for the loang party to makeits strongest case, to rehasharguments,

or to dress up argumentsthat previoudy faled. See Voeke v. Gen. Motors Corp., 846 F. Supp. 1482,

1483 (D. Kan .), &f'd, 43 F.3d 1484 (10th Cir. 1994).




Factual Background

Fantiff is an honorably discharged veteran who served in the United States Navy from 1972
through 1975. Plaintiff states that during his service, he contracted a chronic skin condition. Plaintiff
applied for disability benefits with the Veterans Adminigration (“VA”). On January 3, 2001, the VA
goproved plaintiff’s cdlam for disability benefits, gave hma 10 per cent disability rating, and awarded him
benefits retroactive from 1995 witha future monthly benefit of $101. Plaintiff asserts thet the VA should
award him benefitsretroactive from 1976 and that his disability rating should be 30 per cent. Plaintiff filed
his clam in federd court because “the Veterans Adminigtration provides no opportunity for aclamto be
decided by ajurytrid and that fallureisin violation of the United States Congtitution right to ajury tria for
dams of equity.” Complant (Doc. #1) filed January 30, 2002 ] 12. Haintiff seeks compensatory and
punitive damages, as well asinjunctive relief.

On September 19, 2002, the Court sustained defendants motion to dismiss, both on the merits

and because plaintiff had not timely responded to the motion. See Memorandum And Order (Doc. #45).
Asto the merits, the Court noted:

Fantiff has not specificaly addressed the jurisdictiond argumentspresented indefendant’ s
motion to dismiss. Inparticular, plantiff has not shown that he can sue federal employees
for actions taken in ther officid capacities, or that he can seek review of VA disability
decisonsin federd didrict court. Plaintiff’s action againgt VA employees for actions as
agents of the United Statesisin fact an action againg the United States. See Weaver v.
United States, 98 F.3d 518, 520 (10th Cir. 1996). For the reasons outlined in
Defendant’s Memorandum In Support Of Mation To Dismiss (Doc. #25) filed June 7,
2002, the Court lacks subject matter jurisdiction to hear plantiff's dams.  As the
Honorable John W. Lungstrum explained inavirtudly identica case whichplaintiff brought
earlierthisyear, “federd law regarding veterans benefits providesthat decisions regarding
veterans benefits are unreviewable in the federa didtrict courts. . . .” Scherer v. United
States, No. 01-2428-JWL, 2002 WL 299315, at *1 (D. Kan. Feb. 15, 2002); see 38
U.S.C.8§511(a) (asto law and facts necessary to decisionthat affects provisonof veteran
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benefits, VA Secretary’s determination “shall be final and conclusive and may not be
reviewed by any other officd or by any court, whether by an action in the nature of
mandamus or otherwise’).

Memorandum And Order (Doc. #45) at 3 (footnoteomitted). On September 20, 2002, the Clerk entered

judgment in favor of defendants. See Judgment In A Civil Case (Doc. #46). Plaintiff did not appedl.

As noted inthe Court’ sMemorandum And Order (Doc. #45), plantiff filed a separate suit against

the United States, asserting virtudly identical clams to the oneshe assertsinthis case. Intheaction aganst

the United States, the Honorable John W. Lungstrum dismissed plantiff’s daims, and plaintiff gppeded.

See Scherer v. United States, No. 01-2428-JWL, 2002 WL 299315, at *1 (D. Kan. Feb. 15, 2002).

On January 29, 2003, in Scherer v. United States, the Tenth Circuit held that the district court had

jurisdiction over Scherer’s condtitutional chalengeto 28 U.S.C. § 1346(d),! and that the daim should not

have been dismissed for lack of jurisdiction. See Scherer v. United States, 55 Fed. Appx. 517, 2003 WL

191463 (10th Cir. Jan. 29, 2003).

On February 4, 2003, based on the Tenth Circuit ruling in Scherer v. United States, plantiff filed
amotion to vacate the Court’s judgment inthiscase. In particular, plaintiff seeksto reindate hisclam that
28 U.S.C. § 1346(d) is uncondtitutiona becauseit violates a party’ sright to ajury trid for equity clams,

see Civil Complaint (Doc. #1) T 14, and “[tlhe administrative process as used by the Veterans

Adminigrationprovides no opportunity for adamto be decided by ajurytrid and that fallureisinviolation

of the United States Condtitution right to ajury trid for clams of equity.” Id. 1 12.

! Section 1346(d) provides that “[t]he digtrict courts shdl not have jurisdiction under this
section [actions againgt United States] of any civil action or claim for a penson.”
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Analysis
Fantiff filed his motion under Rule 60, Fed. R. Civ. P. Rdief under Rule 60(b) is extraordinary

and may only be granted inexceptional circumstances. Bud Brooks Trucking, 909 F.2d at 1440. A Rule

60(b) motion is not intended to be asubgtitutefor adirect appea. See Cashner v. Freedom Stores, Inc.,
98 F.3d 572, 576 (10th Cir. 1996).

Under Rule 60(b)(1), the Court may grant rdief from a judgment or order for mistake,
inadvertence, surprise or excusable neglect. Ordinarily, the “mistake’ provisoninRule 60(b)(1) provides
for reconsideration of judgments only where (1) a party has made an excusable litigation mistake or an
attorney in the litigation has acted without authority from a party, or (2) the court has made a substantive
mistake of law or fact in the find judgment or order. Y app, 186 F.3d at 1231.

Rule 60(b)(1) reief is not avalable in this case. HFrd, plantiff's motion is untimdy. A

Rule 60(b)(1) motioncannot be used to chdlenge a“ substantive ruling” of the Court unlessit is filed within

the time frame required for filing a notice of apped. 1d. at 578; see Orner v. Shdda, 30 F.3d 1307,

1309-10 (10th Cir. 1994); Van Skiver v. United States, 952 F.2d 1241, 1244 (10th Cir.1991), cert.

denied, 506 U.S. 828 (1992); United Statesv. 31.63 Acres of Land, 840 F.2d 760, 761 n.4 (10th Cir.

1988); Marris v. AdamsMillis Corp., 758 F.2d 1352, 1358 (10th Cir. 1985). The Clerk entered

judgment on September 20, 2002 and plaintiff did not file his Rule 60(b) mation until February 4, 2003,
Second, relief under Rule 60(b) (1) isavailable only for obvious errors of law or fact. SeeVan Skiver, 952

F.2d at 1244; Rojasv. Am. Postal Workers Union, No. 94-1083-JTM, 1998 WL 288665, at *1 (D.

Kan. May 5, 1998) (argument that court misapplied law or misunderstood party’ s position not properly

brought under Rule 60(b)); Cepero v. Bd. of Immigration Appeds, No. 92-3046-RDR, 1996 WL
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755344, a *6 (D. Kan. Dec. 27, 1996) (rdief under Rule 60(b)(1) not judified where party rehashes
previous arguments and argues that court overlooked certain facts); see dso Alvestad v. Monsanto Co.,
671 F.2d 908, 912-13 (5th Cir.) (rdlief under Rule 60(b)(1) limited to* perfunctory correction” of obvious

errorsof law), cert. denied, 459 U.S. 1070 (1982); Rocky Mountain Tool & Mach. Co. v. TeconCorp.,

371 F.2d 589, 596- 97 (10th Cir. 1966) (“pdpably erroneous award” of interest from date other than
entry of judgment correctable under Rule 60(b)(1)). Paintiff has not dleged any obvious error of law

within the meaning of Rule 60(b)(1). The Tenth Circuit decisonin Scherer v. United States, supra, did not

address whether plaintiff could assert a condtitutiona chdlengeto 28 U.S.C. § 1346(d) againg individud
employees of the Department of Veterans Affars. Plantiff has not shown thet the rulinginthis case, which

applied to three VA employess, is erroneous. Accordingly, relief under Rule 60(b)(1) is not warranted.?

2 Evenif the Court had substituted the United States for plaintiff’ sthreeindividud defendants,
plantiff isnot entitled to relief under Rule 60(b). Firgt, because he did not file his Rule 60(b) motion before
the deadline to appedal, he cannot invoke Rule 60(b) based on a mistake of law. See supra. Second,
plaintiff has not responded to defendants argument that his complaint fails to state a clam on which relief
may be granted. After the Tenth Circuit opinion in Scherer v. United States, plantiff’s only potentidly
vidble daminthisactionisthat 28 U.S.C. § 1346(d) is uncongtitutiond because it violateshisright to jury
trid for equity claims and “[t]he adminigtrative process as used by the Veterans Adminidration provides
no opportunity for a clam to be decided by ajury trid and thet fallureisin violation of the United States
Condtitutionright to ajury tria for daims of equity.” Civil Complaint (Doc. #1) 1 12; see plaintiff’ sRule 60
Moation To Reingate The Case (Doc. #47) filed February 4, 2003 a 1. Defendants note that 28 U.S.C.
§1346(d) isavaid exercise of sovereign immunity, thet plaintiff is not entitled to ajury trid for dams of
equity, see Mile High Indus. v. Cohen, 222 F.3d 845, 856 (10th Cir. 2000), and that the Seventh
Amendment right to ajury tria does not apply to adminigrative procedures established by Congress. See
Granfinanciera, SA. v. Nordberg, 492 U.S. 33, 42 n.4, 51-54 (1989) (party not entitled to jury trial on
legd dam which asserts “public right” if Congress assigns adjudication to administrative agency or
specidized court of equity). Plaintiff has not responded to these arguments. Pursuant to D. Kan.
Rule 6.1(e) and Fed. R. Civ. P. 6(e), any reply brief by plaintiff was due on March 4, 2003. For
subgtantidly the reasons stated in Defendants Responseto Scherer’ s*Rule60 Motion To Reinstate Case”
(Doc. #49) filed February 18, 2003, and the lack of oppositionby plaintiff, the Court findsthat plantiff has

(continued...)
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Rule 60(b)(6) provides that the Court may relieve a party from “a final judgment, order, or
proceeding for . . . any . . . reason justifying relief from the operation of the judgment.” Relief under Rule
60(b)(6) is even more difficult to attain than under Rule 60(b)(1) and is appropriate only “when it offends

justice to deny such relief.” Y app, 186 F.3d at 1232 (quoting Cashner, 98 F.3d at 580). Plaintiff has not

stisfied thisstandard. Firgt, because plaintiff has not satisfied the Sandardsfor rdlief from amistake of law

under Rule 60(b)(1), heisnot entitled to relief under Rule 60(b)(6). See Walacev. McManus, 776 F.2d

915, 916 (10th Cir. 1985) (Rule 60(b)(6) relief not available if asserted groundsfor relief are covered by

another provisionof Rule 60(b)); JamesWm. Moore, 12 Moore' s Federa Practice 3d § 60.48[1] at 60-

167 (same). Second, “[t]he broad power granted by clause (6) is not for the purpose of rdieving aparty
fromfree, caculated and deliberate choices he has made. A party remains under aduty to take legd steps
to protect his own interests.” Cashner, 98 F.3d at 580 (quoting 11 Charles Alan Wright et d., Federa

Practice and Procedure § 2864, at 359). Plaintiff voluntarily eected not to gpped the Court’s judgment

inthiscase. Rule 60(b)(6) reief isthereforeinappropriate. Findly, based on the Tenth Circuit remand in

Scherer v. United States, supra, plantiff hasan available forumfor his contitutiond chalengeto28 U.S.C.

8 1346(d). Plantiff has not shown why heis entitled to challenge the same statutory provison in multiple
cases, or how hewill be prgudiced if that opportunity is denied him. The Court therefore declinesto grant

relief under Rule 60(b)(6).

%(....continued)
faled to state aclam on which relief may be granted.
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ITISTHEREFORE ORDERED that plantiff’ sRue 60 Mation To Reinstate The Case (Doc.

#47) filed February 4, 2003 be and hereby isOVERRULED.
Dated this 12th day of March, 2003 at Kansas City, Kansas.
g Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Didtrict Judge




